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intake air course, including an air course in which a belt conveyor is located, or in 
an area where mechanized mining equipment is being installed or removed -

(i) Everyone except those persons referred to in§ 104(c) ofthe Act shall 
be withdrawn from the affected area; and 

(ii) ... electrically powered equipment in the affected area shall be 
disconnected at the power source. 

Thomas May, Sr., is an experienced coal mine inspector for the Mine Safety and Health 
Administration (MSHA) with additional industry experience and two years of college education. 
On September 1, 1997, at about 8 a.m., he began his inspection at the Loveridge No. 22 Mine, 
accompanied by Consol safety inspector Richard Moats and representative of miners, Carol 
Liston. Later in the morning as they approached the No.2 entry, the mining crew withdrew the 
continuous miner and began shutting down for lunch. May proceeded toward the face to check 
the airflow and test for methane. To perform these tests in a tight space he had to move the 
ventilation tubing. May detected 1 .5% methane, again repositioned the ventilation tubing and 
again detected 1.5% methane. May then informed Moats that he had encountered t .5% methane. 

According to May, Moats then proceeded to the face and performed his own methane 
check. He extended the ventilation tube and held it on his shoulder. May testified that he was 
unable to see precisely where Moats obtained his methane reading because his view was 
obstructed. He later testified that Moat's reading was not as close to the face as his own. 
According to May, Moats then momentarily left the area and returned, telling Liston that he 
needed a ventilation tube at the face. Sometime during the course of these events, Moats told 
May that he had obtained a 1.3% methane reading. Moats then appeared to cut the power on the 
miner. May saw however, that a light was still activated on the miner and told Moats that the 
power should be cut at the power center. Moats purportedly responded that Pichardo, the section 
foreman, would take care of it. Pichardo then appeared, took his own methane test and told May 
that he had obtained a . 9% methane reading. May maintains that he told Pichardo that he had 
obtained a 1.5% reading and that he needed to cut the power at the power center. Pichardo then 
immediately walked to the power center and cut the power. 

Within this framework of credible evidence it is clear that there was a violation of the 
cited standard when 1.5% methane was discovered by Inspector May at the face, an agent of the 
operator was notified of this and yet power at the power center was not cut for a period of 
approximately 15 minutes. While the violation may indeed have been caused by the inspector 
himself when admittedly moving the ventilation tubing at the face, it is now well-established that 
operators are liable for violations of the Act without regard to fault. Sewell Coal Co. v. 
FMSHRC, 686 F.2d 1066, 1071 (4th Cir. 1982); Allied Products Co., v. FMSHRC, 666 F.2d 890 
(Sth Cir. 1982); Fort Scott Fertilizer-Culler, Inc., 17 FMSHRC 1112 (July 1995). 
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In reaching these conclusions, I have not disregarded the testimony ofConsol's 
witnesses_, Moats, Pichardo and Richardson. Their testimony does not, however, negate the 
existence of the violation. For example, Moats admits that he did not cut the power at the power 
center when informed of the existence of 1.5% methane and only attempted to cut the power to 
the continuous miner. However, Moats claims he tried to tell Pichardo to remove the power at 
the power center but Pichardo, who is hard of hearing, apparently did not hear him. Moats also 
promptly attempted to remove the methane by having additional tubing installed and, according 
to Moats, the methane level was thereby reduced to 1.1 %·within one to two minutes. The 
testimony of Pichardo and Richardson also mitigates operator negligence and gravity. After 
being informed of a potential problem, Pichardo checked the left side of the miner for methane 
and obtained only a . 9% reading. Pichardo also noted that accumulations of methane would 
likely be on the left side since the ventilation tubing pulls the air out of the right side. In 
addition, Pichardo testified that when Inspector May told him that he had obtained a 1.5% 
methane reading afld wanted the power off, he in fact cut the power within two minutes - - the 
time it took him to walk to the power center. Assistant Mine Superintendent Richardson 
corroborated that once Richardson told Pichardo that he needed to remove the power at the 
power center he did so. 

In evaluating the evidence I conclude that the Secretary's evidence regarding the amount 
9ftime between the inspector' s notification of the violative condition to the operator' s agent, 
Richard Moats, and the action by Pichardo to cut the power at the power center is the more 
credible. The inspector estimated that time to have been about 15 minutes. (Gov. Exh. No. 2, 
Pg. 5). l do, however, credit the operator's testimony that the inspector had adjusted the 
ventilation tubing before taking his methane tests, and that their own readings were below 1.5%. 
Thus, Consol officials could reasonably have believed the inspector's readings were not valid 
and that the methane level was actually below the 1.5% threshold set forth in the cited standard. 
Their prompt efforts to obtain additional ventilation tubing to clear the methane should also be 
considered in evaluating negligence. Nevertheless, it is clear that once methane at 1.5 % was 
found and Consol was informed of this through its agent Richard Moats, the power should have 
immediately been cut at its source. 

The Secretary also maintains that the violation was "significant and substantial" and of 
high gravity. A violation is properly designated as "significant and substantial" if, based on·the 
particular facts surrounding that violation, there exists a.reasonable likelihood that the hazard 
contributed to will result in an injury or illness of a reasonably serious nature. Cement Division, 
National Gypsum Co., 3 FMSHRC 822, 825 (April 1981 ). In Mathies Coal Co., 6 FMSHRC 
1,3-4 (January 1984), the Commission explained: 

In order to establish that a violation of a mandatory standard is significant 
and substantial under National Gypsum the Secretary must prove: (1) the 
Wlderlying violation of a mandatory safety standard, (2) a discrete safety hazard -­
that is, a measure of danger to safety~ contributed to by the violation, (3) a 
reasonable likelihood that the hazard contributed to will result in an injury, and 
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( 4) a reasonable likelihood that the injury in question will be of a reasonably 
serious nature. 

See also Austin Power Co. v. Secretary, 861 F.2d 99, 103-04 (5th Cir. 1988), ~ 9 
FMSHRC 2015, 2021 (December 1987) (approving Mathies criteria). 

The third element of the Mathies formula requires that the Secretary establish a 
reasonable likelihood tl;lat the hazard contributed to will result in an event in which there is an 
injury (U.S. Steel Mining Co., 6 FMSHRC 1834, 1836 (August 1984)), and also that the 
likelihood of injury be evaluated in terms of continued normal mining operations. U.S. Steel 
Mining Co., Inc., 6 FMSHRC 1573, 1574 (July 1984); See also Halfway, Inc., 8 FMSHRC 8, .12 
(January 1986) and Southern Ohio Coal Co., 13 FMSHRC 912, 916-17 (June 1991). 

On this issue, as with all issues, I am constrained by the evidence of record. In this 
regard, I find the record evidence inadequate to establish the third element of the Mathies test. 
Critical parts of the inspector's testimony in this regard were ambiguous and somewhat 
confusing. Moreover, his use of the terms "possibly" and "possibilities" where the standard is 
"reasonable likelihood" makes it impossible to meet the third element. See Amax Coal 
Company, 18 FMSHRC 1355 (August 1996). His testimony on this issue was in part as follows: 

The fact of having the methane accumulation in the face, the auxiliary fan 
for one is still running. In changing the tube, when you increase the distance from 
the face to the ventilation device from the end of the tubing, you also increase the 
possibility of methane accumulation. You use the spad gun which can create a 
spark. You're working with tubing that has dust in it. You're dragging the 
tubing, carrying it up there, you get coal, rock inside the tubing. When you put it 
on the existing tubing, that sucks it back into the fan. Possibilities of spark from 
the fan itself. · 

Considering all ofthe criteria under Section 110(i) ofthe Act, I find that a civil penalty of 
$100.00, is appropriate. 

ORDER 

Citation No. 3492989 is AFFIRMED without a "significant and substantial" designation 
and the Consolidation Coal Company is directed to p~y a civil JX:nalty of $100.00 within 30 days 
of the date of this decision. 

i 
I 
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Distribution: 

Lynn A. Workley, Conference & Litigation Representative, U.S. Dept. of Labor, Mine Safety 
and Health Administration (MSHA), 5012 Mountaineer Mall, Morgantown, WV 26505 
(Certified Mail) 

Elizabeth S. Chamberlin, Esq., Consol Inc., Consol Plaza, 1800 Washington Road, Pittsburgh, 
PA 15241-1421 (Certified Mail) 

\mea 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
1730KSTREET, N.W., 6™FLOOR 

WASIDNGTON, D. C. 20006-3868 

BRAUNTEX MATERIALS, 

INCORPORATED, 

Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 

ADMINlSTRA TION, (MSHA) 

Respondent 

July 30,. 1998 

CONTESTPROCEEDUNGS 

Docket No. CENT 98-154-RM 

Citation No. 4444397; 9/5/97 

Docket No. CENT 98-155-RM 

Citation No. 4444398; 11114/97 

Docket No. CENT 98-156-RM 

Citation No. 4109013; 11114/97 

Brauntex Materials 

Mine ID 41-02743 

ORDER OF DISMISSAL 

Before: Judge Merlin 

The issue-presented for determination is whether these cases were timely filed. 

The cases were received on June 9, 1998, by the Mine Safety and Health Administration 
and forwarded to this Commission where they were received on June 10, 1998. 

Citation No. 4444397 (Docket No. CENT 98-154 RM) was issued on September 5, 
1997, under section 104(a) of the Mine Act, 30 U.S.C. § 814(a). It was modified on 
November 14, 1997, and November 26, 1997. An order oftermination was issued on 
April 12, 1998. 

Citation No. 4444398 (Docket No. CENT 98-155-RM) was issued on November 14, 
1997, under section 104(d)(l), 30 U.S.C. § 814(d)(l). It was modified on November 21, 
November 26, December 4 and December 18, 1997. An order of termination was issued on 
April12, 1998. 

Citation No. 4109013 (Docket No. CENT 98-156-RM) was also issued on November 14, · · 
1997, under section 104(d)(1), supra. It was modified on November 21, November 26 and 
December 18, 1997. An order oftermination was issued on April12, 1998. 
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Section 105(d) of the Act, 30 U.S.C. § 815(d), provides. that within 30 days of the receipt 
thereof an operator may contest the issuance or modification of an order or citation. 

The operator alleges that it received the termination orders on May 12, 1998, and argues 
that a termination is the same as a modification for purposes of deciding timeliness. Under the 
operator•s approach, its filing on June 9, 1998, fell on the 281

h day. 

The termination orders dated April12, 1998, contain the name of the individual upon 
whom service was made. I take judicial notice that service is customarily made on the day the 
citation or order is issued. Even if service had been by mail, it would not have taken 30 days, 
absent some unusual circumstance. The operator has submitted nothing to support its claim that 
it did not receive orders of the termination until May 12, 1998, and I, therefore reject it. On this 
basis, I find these cases were untimely filed. 

Moreover, even if the receipt date for the termination orders is accepted as May 12, the 
operator cannot prevail. The operator attempts to treat terminations and modifications as though 
they are interchangeable and in this way have the 30 days begin to run upon receipt of the 
terminations. However, the Act makes clear that they are not the same. Section lOS( d) which as 
already noted, gives operators the opportunity to contest citations/orders and modifications of 
them, also gives a miner and miner representative the opportunity to contest the issuance, 
modification or termination of an order. If modifications and terminations were the same, there 
would be no need to separately identify terminations. Clearly, the Act does not give operators 
the right to challenge terminations, whereas miners and their representatives are given that right. 
Commission regulations follow the distinction between modifications and terminations. 
29 C.F.R. § 2700.20. 

Commission case law also makes clear that modifications and terminations are separate 
and -distinct actions. In Nacco Mining Company, 11 FMSHRC 1231, (July 1989), the Commis­
sion expressly stated that a modification differs from a termination, explaining that termination 
occurs when the Secretary determines that the cited condition has been abated. 11 FMSHRC at 
1236. The Commission further said that depending on the nature of a modification, the substan­
tive effect of the underlying enforcement action may or may not be changed, but that the 
enforcement action remains in effect as modified. Id. Subsequently, in Wyoming Fuel Com­
~. 14 FMSHRC 1282 (Augtist 1992), the Commission reiterated that termination was merely 
an administrative action used to indicate to an operator that it had successfully abated the cited 
violation and was no longer subject to a potential withdrawal order for failure to abate under 
section 104(b), 30 U.S.C. § 814(b). 14 FMSHRC at 1288. 

In light of the foregoing, I conclude that the date of termination is not the date from 
which the 30 day contest begins to run. 
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It is well established that contests by operators of citations and orders must be brought 
within 30 days or be dismissed. Island Creek Coal Co. v. Mine Workers, 1 FMSHRC 989 
{August 1979); Alexander Brothers, 1 MSHC 1760 (1979); Old Ben Coal Co., 1 MSHC 1330 
(197 5); Consolidation Coal Company, 1 MSHC 1029 (1972); M.A. Walker Co .. Inc., 19 
FMSHRC 897 (May 1997); Asarco. Incorporated, 16 FMSHRC 1328 (June 1994); C and S Coal 
Company, 16 FMSHRC 633 (March 1994); Diablo Coal Company, 15 FMSHRC 1605 (August 
1993); Costain Coal Inc., 14 FMSHRC 1388 (August 1992); Prestige Coal Co., 13 FMSHRC 93 
(January 1991); Big Horn Calcium, 12 FMSHRC 463 (March 1990); Rivco Dredging Comora­
tion, 10 FMSHRC 889 {July 1988); Allentown Cement Company. Inc., 8 FMSHRC 1513 
(October 1986); Industrial Resources. Inc., 7 FMSHRC 416 (March 1985); Amax Chemical 
~. 4 FMSHRC 1161 (June 1982); See also, ICI Explosives USA. Inc., 16 FMSHRC 1794 
(August 1994). 

Accordingly, regardless of which termination date is used, these cases are untimely filed. 
On this ground also they must be dismissed. 

In light of the foregoing, it is ORDERED that these cases are DISMISSED. 

Paul Merlin 
Chief Administrative Law Judge 

Distribution: (Certified Mail) 

Daniel Diaz, Jr., Esq., Plunkett & Gibson, Inc., P. 0. Box BH002, San Antonio, TX 78201 

Stephen E. Irving, Esq., Office of the Solicitor, U.S. Department of Labor, 525 Griffin Street, 
Suite 501, Dallas, TX 75202 

/gl 

] 8 Q 'tru.s. GOVERME.NT PRINTING OFFICE: 1,. -43lrm/M407 


